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Summary

This alert brings to your attention the recent Tax Appeals 
Tribunal’s (the Tribunal) judgment in the case of Google 
Kenya Ltd (Appellant) vs. Commissioner of Domestic 
Taxes (Respondent) on the disallowed VAT refund on the 
ground that the services were consumed in Kenya and 
not exported.

Facts

The Respondent conducted a VAT refund audit to verify 
the tax compliance status of the Appellant for the period 
between February 2010 and February 2013. Following 
the audit, the Respondent disallowed the Appellant’s VAT 
refund claims of Kes 58,753,106. 

Aggrieved by the Respondent’s decision, the Appellant 
appealed to the Tribunal, which appeal and subsequent 
decision form the basis of this alert. 

The Appellant’s Case

The Appellant’s case was based on the nature of services 
they provided to Google Inc. (USA) and Google Ireland. 
The Appellant contended that the services provided to 
Google Inc. were Research and Development (R&D) 
services and those offered to Google Ireland were 
marketing and support services. The Appellant contended 
that since these were provided to related non-resident 
entities, they were exported services and subject to VAT 
at zero rate. The Appellant further argued that Kenyan 
customers contract directly with Google Ireland for the 
products. 

The Appellant argued that the Respondent erred in law 
and fact by:

1. Concluding that services provided by the Appellant to
Google Inc. and Google Ireland were not consumed
outside Kenya and therefore were not exported
services;

2. Not providing the basis for concluding that the
Appellant’s services to Google Inc. and Google
Ireland were not consumed outside Kenya;

3. Finding that the services were not zero rated for VAT
purposes; and

4. Disallowing the VAT refund claims lodged by the
Appellant.

In the Appellant’s view, the VAT refund claim was payable 
because it arose from making zero-rated supplies.

The Respondent’s Case

In response to the above, the Respondent argued that 
R&D services were not consumed in Kenya and that the 
impact of the R&D services lay on the final consumer of 
the services who were locals hence no export of services 
took place. The Respondent in this regard argued that the 
Appellant localised Google Inc’s content to enhance local 
user experience.

Further, the Respondent argued that the impact of 
the marketing and support services per agreement 
with Google Ireland lay with the consumer who was 
convinced to utilize the product and not the payer. In this 
regard, the Respondent argued that the advertisements 
in Kenya were consumed in Kenya.

Issue(s) for determination

The main issue for determination was whether services 
provided by the Appellant to Google Inc. and Google 
Ireland were exported services and therefore zero rated.

Findings

The Tribunal held that in order to determine whether the 
services were exported, they had to determine who the 
consumer was and where the services were consumed. 
The Tribunal agreed with the Appellant that the consumer 
of the services was the person who had been contracted 
to receive the benefit from the services. In this case, 
Google Inc. and Google Ireland were the ones who 
benefited from the R&D and marketing support services 
respectively. Merely because the advertisement was 
directed at the public did not in any way make the public 
the consumer of the said services.

The Tribunal proceeded to determine where the 
consumption of the said services occurred. The Tribunal 
relied on Section 2 of the VAT Act as read together with 
Paragraph 20(1)(a) of the VAT Regulations which sets 
out the place of consumption as the main factor for 
determining taxation. In this regard, the Tribunal relied 
on Guideline 2.1 of the OECD VAT guidelines which 
states that “The burden of value added taxes themselves 
should not lie on taxable businesses except where 
explicitly provided for in legislation”. In interpreting this 
guideline, the Tribunal was of the view that Kenya had, 
through Paragraph 20 of the VAT Regulations, opted 
to look at the ultimate place where the service was 
consumed as opposed to the location of the business 
receiving the services as provided under the OECD 
Guidelines.



The Tribunal referred to its judgment in F.H Services 
Kenya Limited -Vs- Commissioner of Domestic Taxes, 
Appeal No. 6 of 2012 where it expressed the view that 
the place of consumption is important in determining if 
services were exported.

In order to determine the place of consumption for the 
Appellant’s services, the Tribunal sought to look at the 
two services separately as below:

Provision of marketing and support Services to 
Google Ireland 

The Tribunal held that the fact that the person paying for 
services was in Ireland was irrelevant in determining 
where the services were consumed. The Tribunal noted 
that the services, though provided to a non-resident 
person, were consumed in Kenya. 

The Tribunal ruled that there was no export of services 
and that the services rendered in respect of marketing 
and support were consumed in Kenya and were therefore 
subject to tax at the standard rate of 16%.

R&D services provided to Google Inc.

 The Tribunal held that the R&D services were rendered 
to improve Google Inc’s products which were available 
for use globally. The Tribunal held that the services were 
consumed in the USA by Google Inc. and by internet 
users all over the world. The Tribunal ruled that the R&D 
services in this instance were exported services subject 
to tax at the rate of zero percent.

Our Comments

The judgment about R&D services reaffirms the hitherto 
consistent Tribunal’s position that to determine whether 
services are exported, it should first be determined 
who the consumer was and where the services were 
consumed.  It further confirms that the consumer of the 
services is the person who is contracted to receive the 
benefit from the services. 

The ruling that marketing support services provided to 
Google Ireland were consumed in Kenya and therefore 
taxable in Kenya departs from the fact that what matters 
most in determining whether a service is exported is the 
place of consumption, and not the place of performance. 
The ruling in this instance indicates that the service is 
consumed where it is performed. The matter is currently 
the subject of an appeal at the High Court of Kenya, 
and it will be interesting to see if the High Court will 

distinguish between the place of performance of the 
services, the place of consumption of the said services 
and the location of the business receiving the services, 
which are all important in determining whether or not a 
service is exported.

The judgment introduces a layer of complexity and 
uncertainty regarding VAT on exported services. Even 
though there have been subsequent decisions such 
as the one in the 3M case where it was decided that 
marketing support services are exported services 
hence zero-rated, companies that render services to 
non-resident related entities should ensure that their 
contracts and operations offer sufficient clarity on the 
place of performance, place of consumption and location 
of the business receiving the service.  
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